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CREATING A JUDICIAL OFFICER FOR THE POST OFFICE 
DEPARTMENT 


FRIDAY, APRIL 1, 1960 


Housr oF REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE 
on Post Orrick AND CIviIL SERVICE, 
Washington, D.C. 

The subcommittee met at 10 a.m., Hon. Kathryn E. Granahan 
(chairman of the subcommittee) presiding. 

Mrs. GraNAHAN. The subcommittee will come to order. 

This subcommittee was appointed to consider H.R. 7506, a bill to 
create a judicial officer for the Post Office Department. The sub- 
committee members are Mr. Irwin and Mr. Cunningham, and I was 
designated chairman. 


(The bill, H.R. 7506, follows:) 


{H..R. 7506, 86th Cong., 1st sess.] 


A BILL To create a judicial officer for the Post Office Department 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That there shall be in the Post Office Department 
a judicial officer, who shall be appointed by the Postmaster General and who 
shall perform such quasi-judicial duties as the Postmaster General may designate. 
This officer shall be the agency for the purposes of the requirements of the Ad- 
ministrative Procedure Act as amended (5 U.S.C. 1001 and the following). 


Mrs. GRANAHAN. As indicated by the title, this bill provides by 
law that there shall be in the Post Office Department a judicial officer, 
appointed by the Postmaster General, to perform such quasi-judicial 
duties as the Postmaster General assigns to him. The bill further 
provides that this judicial officer shall be the agency (that is, for 
appropriate postal matters) for purposes of the Administrative Pro- 
cedure Act. 

According to the report of the Postmaster General, the position of 
judicial officer for the Post Office Department was established by 
administrative action on April 24, 1958, but performance of the total 
functions and duties intended for that position has not been possible 
due to a subsequent decision of the U.S. District Court for the South- 
ern District of New York. The effect of the bill would be to overcome 
the result of this judicial decision. 

I note with interest that one of the chief purposes of the judicial 
officer position was to provide the means for more effective admin- 
istrative action in cases involving the use of the U.S. mails for the 
dissemination of obscenity, pornography, and other illegal matter. 
As chairman of the Postal Operations Subcommittee of the House 
Post Office and Civil Service Committee I desire at this point to 
reaffirm and emphasize the unanimous judgment of our Postal Opera- 
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tions Subcommittee that stronger and more effective laws and admin- 
istrative procedures are necessary to protect the American public, 
American homes, and American youth from the veritable flood of 
smut and filth that constantly bombards them. 

I hope that the witnesses this morning will give this subcommittee 
full information with respect to the intent and effect of this bill and 
with respect to postal activities if the bill becomes law, in this very 
important field of cutting off the flow of obscenity and pornography. 

Our first witness this morning is Representative Richard H. Poff 
of Virginia, the author of H.R. 7506. 


STATEMENT OF HON. RICHARD H. POFF, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF VIRGINIA 


Mr. Porr. Madam Chairman, by way of preface, let me pause to 
pay tribute to the parent committee, this subcommittee, and most 
particularly to its distinguished chairman, Mrs. Granahan. She is 
particularly deserving of the gratitude of our colleagues in the House 
for the courageous fight she has been waging for so long. Her position 
exposes her to intemperate criticism and condemnation. Such criti- 
cism I consider to be entirely misguided. I am not prepared to say 
how it is motivated but the very fact you are criticized, Mrs. Grana- 
han, is vour most noble tribute. 

The bill you are gracious enough to consider is designed to plug a 
loophole in the Post Office Department’s arsenal in its war against 
the use of the mails to defraud the American consumer and to circu- 
larize the country with obscenity. 

On April 24, 1958, by executive action, the Department created 
the position of “judicial officer for the Post Office Department.”’ 
H.R. 7506 would make that position statutory. It is important to 
understand that the position already exists and that the duties of the 
office are currently being discharged. Accordingly, this legislation 
would not create a new position and would not increase the Depart- 
ment’s payroll. 

H.R. 7506 would also declare that the judicial officer is the “agency” 
within the meaning of the word as used in the Administrative Pro- 
cedure Act (5 U.S.C. 1001 et seq.), the significance of which will 
appear later in my testimony. 

The Department has only two hearing examiners to handle the 
multitude of fraud and obscenity cases originated by the complaints 
of aggrieved citizens. As a matter of economy, and in an effort to 
avoid hiring additional hearing examiners, the Department, pursuant 
to Reorganization Plan No. 3 of 1949, amended its rules of practice 
and delegated to the judicial officer the authority to preside at the 
taking of evidence. Inasmuch as the judicial officer by executive 
decree is an independent officer responsible to no postal official except 
the Postmaster General, and since the judicial officer renders the final 
departmental decision in fraud, obscenity, and second-class cases, the 
Department felt that he was the “agency” within the meaning of sec- 
tion 7(a) of the Administrative Procedure Act which reads in part as 
follows: 

There shall preside at the taking of evidence (1) the agency, (2) one or more 
members of the body which comprises the agency, or (3) one or more examiners 
appointed as provided in this chapter; * * * 
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It will be observed that this language is in the disjunctive. Never- 
theless, in the case of Borg-Johnson Electronics, Inc. v. Christenberry 
(169 Fed. Supp. 746) the court decided that the executive delegation 
of authority was insufficient to constitute the judicial officer ‘the 
agency”? within the meaning of section 7(a) and therefore he was not 
eligible to preside at the reception of evidence. This bill provides 
the statutory authority which the court indicated was necessary. 

Why is it desirable for the judicial officer to preside at the reception 
of evidence? There are at least two reasons. First, it would relieve 
the impossible workload of the two hearing examiners and obviate 
the necessity of employing additional examiners. Second, it would 
expedite procedure at the administrative level. 

Ordinarily, a case does not reach the judicial officer until one of 
the parties—either the accused or the General Counsel of the Depart- 
ment—takes an appeal from the finding of the hearing examiner. 
Often, this procedure involves considerable delay. Sometimes, it is 
difficult for the General Counsel to obtain an impounding order, and 
frequently after he has obtained the order, the accused goes to court 
and obtains an injunction restraining or dissolving the order. Before 
the hearing examiner is allowed to take evidence, the evidence may 
be destroyed. Even if the evidence is not destroyed, the respondent 
may use this long period of delay to continue his reprehensible—and 
often criminal—practice. In certain emergency cases, the public 
interest requires the General Counsel to act promptly. The pro- 
cedure would be greatly expedited if the judicial officer were authorized 
by Congress to exercise the dual function of presiding at the reception 
of evidence and rendering the final “ageney”’ decision. 

Such a procedure does no violence to the rights of the accused. 
He is given notice; he has the right to employ counsel; he has the 
right of confrontation; he has the right to cross-examine hostile wit- 
nesses; he has the right to produce evidence in his own behalf; and if 
the decision of the judie ‘ial officer is adverse, he has the right to appeal 
his case to the courts by filing an appropriate motion for an injunction. 
In summary, this procedure contains all of the essential elements of 
due process as guaranteed by the fifth amendment. As a matter of 
fact, the Supreme Court has held that in proceedings by administra- 
tive agencies the demands of due process do not require a hearing at 
the initial stage, or at any particular point in the proceeding so long 
as a hearing is held before the final order becomes effective. See, 
Opp Cotton Mills vy. Administrator (312 U.S. 126 (1941)). 

I should like to emphasize that the judicial officer of the Post Office 
Department is not some sort of supercensor, and this legislation would 
not make him so. Like his counterpart in other Federal agencies, 
he only carries out the law which the Congress has written. He 
cannot detract from it; he cannot enlarge upon it. He can do no 
more; he can do no less. And what he does is subject to judicial 
review. 

We are here concerned with something of paramount national 
interest. Every year, a handful of criminals, using the mails as a 
vehicle of extortion, fleece thousands of our people of millions of 
dollars with a variety of fraudulent schemes which defies the ingenuity 
of the honest man. As a fiscal matter, we cannot afford it. As a 
moral matter, we cannot tolerate it. As a matter of simple law and 
order, we must stop it. H.R. 7506 will help. It will also help stop 
the flow of obscenity. 
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Madam Chairman and gentlemen, as a matter of clarification, I 
would like to suggest for the consideration of the committee a short 
amendment to the bill. As the author of the bill, I never intended 
that the judicial officer should have all of the authority vested in the 
agency within the scope of the Administrative Procedure Act. I 
intended that he have only such authority as properly delegated to 
him by the Postmaster General. Out of an abundance of caution, I 
suggest the following amendment: 

On page 1 at the end of line 9, strike out the period and add the 
words: “to the extent that functions are delegated to him by the 
Postmaster General].”’ 

I think the addition of that language will properly circumscribe the 
intent of the legislation. 

Mrs. GRANAHAN. Would you expand a little bit on the idea of how 
this bill will stop the flow of obscenity, or help to stop the flow of 
obscenity? 

Mr. Porr. As the distinguished gentlelady notes, the judicial 
officer has the right and the duty to reach the final departmental 
decision in these fraud cases, obscenity cases, and second-class cases. 

Now, in emergency cases it sometimes happens that the Department 
must move with dispatch. A delay plays into the hands of the 
purveyors of obscenity, or the fraudulent operators. In such emer- 
gency cases, the Department should have the right, selectively, to 
move with more speed. The Borg-Johnson case was such a case. 
Other cases can present themselves to your mind. When speed is 
indicated, it can be accomplished properly only if the judicial officer, 
in addition to reaching the final departmental decision, is authorized 
by the Congress to preside at the reception of evidence. As I pre- 
viously indicated, ordinarily the case does not reach the level of the 
judicial officer until after the hearing examiner has made a finding, 
and one of the parties has taken an appeal from his finding. 

That process occupies a rather long period of time. During that 
period of time the purvevors of obscenity are continuing their practice 
and the same is true of fraudulent operators. 

This, I repeat, does noc deny the accused any of his essential rights 
and yet it gives the Department, acting in the national interest, an 
opportunity to expedite the final conclusion of the matter. 

Mrs. GrRaNAHAN. Who would determine the existence of an emer- 
gencv in the Department? 

Mr. Porr. Well, the General Counsel, subject to the direction of 
the Postmaster General himself, would be the person who would reach 
such a policy decision. If I am incorrect in that, I am sure that the 
witnesses who will follow me will clarify it. The General Counsel does, 
of course, have primary jurisdiction with respect to the prosecution of 
‘ases falling within the jurisdiction of the Post Office Department. 

Mrs. GRANAHAN. I want to commend you on a very fine statement. 
I must say that I agree with you. I think it would be well to have 
everything clarified before we report the bill out of the committee. 

Mr. Porr. understand. 

Mrs. GraNAHAN. Thank you very much. 

Mr. Porr. Thank vou for the privilege of appearing before vou. 

Mrs. GRANAHAN. The next witness will be Mr. Leo G. Knoll, the 
Deputy General Counsel, accompanied by Mr. Marion Edwyn 
Harrison, special assistant, and Mr. Louis J. Doyle, Associate General 
Counsel, Post Office Department. 
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Mr. Kwno.u. First, | wish to state that Mr. Warburton could not be 
present. He sends his sincere apologies for being unable to be here 
and testify this morning. 

Madam Chairman and gentlemen, once again it is my pleasure to 
come before a subcommittee of the Committee on Post Office and Civil 
Service to discuss a bill of importance to the Post Office Department’s 
statutory responsibility to attempt to limit the flow of obscenity in the 
mails. And, of course, Madam Chairman, it is a pleasure to appear 
before a subcommittee of which you are the chairman, in view of the 
interest you have taken in fighting the corrosive influence of mass- 
distributed obscenity. 

The bill about which you have invited me to testify is H.R. 7506, 
introduced by Representative Poff, of Virginia, on June 2, 1959. 

In view of their interest in, and knowledge of, the problems to which 
H.R. 7506 relates, I have asked two of my associates in the Post 
Office Department to participate with me in these hearings. These 
gentlemen are known to you, but I shall introduce them for the record. 
On my right, the Associate General Counsel, Mr. Louis J. Doyle; 
and on my left, my Special Assistant, Mr. Marion Edwyn Harrison. 

Madame Chairman and gentlemen, H.R. 7506 is entitled ‘A bill to 
create a judicial officer in the Post Office Department.’ As intro- 
duced by Mr. Poff, it reads, following the enacting clause: 

That there shall be in the Post Office Department a judicial officer, who shall 
be appointed by the Postmaster General and who shall perform such quasi-judicial 
duties as the Postmaster General may designate. This officer shall be the agency 
for the purposes of the requirements of the Administrative Procedure Act as 
amended (5 U.S.C. § 1001 and the following). 

As amended in accordance with the recommendation of the Bureau 
of the Budget, to which the Post Office Department concurs, the bill 
would read the same, except that the concluding sentence would be 
worded as follows: 

This officer shall be the agency for the purposes of the requirements of the 
Administrative Procedure Act as a nended (5 U.S.C. § 1001 and the following), 
to the extent that functions are delegated to him by the Postmaster General. 

Madame Chairman and gentlemen, I should first like to give you 
the history of the judicial office of the Post Office Department. 

For many years prior to the enactment of the Administrative Pro- 
cedure Act (5 U.S.C. § 1001 and the following) in 1946, the Post 
Office Department had one or more hearing examiners, appointed by 
the Postmaster General. These gentlemen, one of whom was your 
distinguished chairman, Congressman Tom Murray of Tennessee, 
conducted hearings on fraud and obscenity matters as to which the 
meiler challenged the proposed action of the Solicitor of the Post 
Office Department. If the decision of a hearing examiner was to be 
appealed, that appeal lay to the Postmaster General. The decision 
of the Postmaster General was the final agency decision. 

In 1954 Congress created the office of Deputy Postmaster General. 
Thenceforth appeal lay to him or to the Postmaster General. How- 
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ever, during years subsequent to 1954, the practice developed that the 
appellate decision was rendered by the Deputy Postmaster General 
through the General Counsel, the General Counsel having replaced 
the Solicitor on July 31, 1956. 

In May of 1958, in the case of Columbia Research v. Schaffer (256 
F. 2d 677), the Court of Appeals for the Second Circuit ruled, inter 
alia, that this procedure constituted a comingling of prosecutive and 
adjudicatory functions in violation of the Administrative Procedure 
Act. 

When Mr. Warburton became Generali Counsel in January of 1958, 
shortly before the Columbia Research decision, steps were immediately 
begun to change the appellate system in anticipation of the require- 
ments of the Columbia Research decision. While this was being done, 
a study was undertaken to revise completely our administrative rules 
of practice with respect to every phase of administrative procedure 
frauds, obscene matter, second-class mailing permits, contract appeals. 

As a consequence of our studies, it was decided that an appellate 
position should be created which would in law and in fact be 100 per- 
cent independent of the Office of the General Counsel. Accordingly, 
on April 23, 1958, the Postmaster General accepted Mr. Warburton’s 
recommendations in this respect and the office of judicial officer came 
into being, and new rules of practice for fraud and obscenity cases 
were promulgated in the Federal Register (23 F.R. 2794, as amended, 
23 F.R. 3775). They have since been revised (24 F.R. 1590). 

I know some of you are familiar with these rules. However, I want 
to dwell upon them for just a moment. The rules and the Postmaster 
General’s delegation of authority to the judicial officer provided that, 
in effect, the judicial officer would serve as the Postmaster General’s 
alter ego on these matters. Appeal from the decision of a hearing 
examiner would lay not to the Postmaster General or to the Deputy 
Postmaster General—both of whom are very busy men and neither 
of whom is a lawyer—but to the judicial officer. The judicial officer 
was an integral part of the Office of the Postmaster General and was 
appointed personally by the Postmaster General. 

The judicial officer system has worked well up to the present time. 
However, like many an attempt to cure a defect, it has had imperfec- 
tions which have been noted from time to time. Most significant of 
these is the reason why Mr. Poff introduced H.R. 7506 and why the 
Post Office Department heartily endorses its passage. 

Our rules provided that upon motion of a party the judicial officer 
could preside at the reception of evidence. In other words, in the 
interest of expeditious hearings and where the parties will not be 
prejudiced, the trial before a hearing examiner can be passed over and 
only one hearing be held, which would be both the initial hearing and 
the final agency hearing. 

At this point, if I may supplement something that Congressman 
Poff stated, you wondered how the appointment of a judicial officer 
would expedite our obscenity cases. Quite frankly, we have offerings 
of volumes of mail to a given post office, and upon inspection the post- 
master has some reason to believe this material is obscene. He then 
notifies the General Counsel at Washington and sends him a copy of 
the material. Then the General Counsel determines whether he has 
probable cause to institute a proceeding to determine the mailabilitv 
of the material that has been deposited in the post office. 


ites } 
| 


CREATE JUDICIAL OFFICER FOR POST OFFICE DEPARTMENT 7 


We have rules set up to cover proceedings of that type, and these 
rules require hearings within a specified time. They require that the 
complaint be filed and answered within a very few days. The purpose 
of it is not only to expedite the decision for the Post Office Department 
but also to expedite the decision for the mailer. In some cases we 
have magazines in large volume that are offered for mailing and by 
virtue of a proceeding of this type, with the authority as a matter of 
law in the judicial officer to come in in the first instance to hear the 
testimony, we would not have to go through a hearing before a hearing 
examiner and give the parties another 15 or 20 days for an appeal to a 
judicial officer to get the final departmental decision. 

In that instance, we would intend to help both parties by invoking 
what is provided for in this bill. 

This procedure was intended to be used very sparingly and only in 
exceptional cases. In fact, it has been used only three times. 

One case involved a fraud action against a firm in New York City 
which called itself Borg-Johnson—not Borg-Warner, but Borg- 
Johnson. This company offered for sale a little transistor-type radio 
which was nothing but a glorified old-fashioned crystal-type unit. 
The General Counsel moved the judicial officer to hold the hearing. 
This motion was made because the General Counsel had in his pos- 
session evidence secured by the Chief Postal Inspector and his staff 
which clearly indicated that a very large volume of orders were being 
received by Borg-Johnson. Thus, unless untold thousands of people 
were to be defrauded, very quick action had to be taken. The ‘udicial 
officer agreed and granted the General Counsel’s motion. <A h aring 
was held and the judicial officer issued a ‘“‘Fraud’’ order—an order 
stopping Borg-Johnson from receiving remittances for its radio de- 
vice. Counsel for Borg-Johnson then petitioned the U.S. District 
Court for the Southern District of New York to restrain the New 
York City postmaster from the enforcement of the order. In a 
lengthy decision, which I submit for the record, Judge Irving H. 
Kaufman held that this procedure violated the Administrative Pro- 
cedure Act. (See appendix, p. 11.) 

I do not care to criticize Judge Kaufman’s ruling. I should ob- 
serve, however, that the judge himself all but invited an appeal on this 
point to the Court of Appeals for the Second Circuit, and by way of 
providing in advance for that eventuality, he proceeded to rule on 
every other allegation raised by Borg-Johnson’s counsel, holding for 
the Post Office Department on all of them, including, of course, the 
basic issue of fraud. 

We held several conferences with attorneys in the Justice Depart- 
ment and earnestly enjoined them to appeal Judge Kaufman’s decision. 
The Solicitor General declined to do so. Accordingly, the decision 
became final, and we have been limited by it ever since. 

Mrs. GRANAHAN. Excuse me for interrupting. 

Why in the world would the Solicitor General do something like 
that? 

Mr. Knoti. Madam Chairman, I attended some of those confer- 
ences. I do not remember whether Mr. Harrison was there or not. 

Mr. Harrison. I was there also. 

Mr. Kwnouu. At the time they felt it was obvious and patent from 
the decision and the conflict that existed between our rules and the 
Administrative Procedure Act that the judicial officer really did not 
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have the authority to make the final departmental decision and sit in 
the hearing. Prior to that the Postmaster General had delegated 
certain authority to the judicial officer. That was in accordance 
with the Reorganization Plan of 1949. But the Department of Jus- 
tice, before they took the matter up with the Solicitor General, felt 
this particular aspect of authority was so obviously outside the Ad- 
ministrative Procedure Act that an appeal would be of no avail. 
That is how I recall it. I do not know whether Mr. Harrison has 
anything to add to that or not. It think that was the concensus of 
opinion at that time. 

Mrs. GranaHwan. Is that right? 

Mr. Harrison. It was an honest disagreement among lawyers. 
You know how lawyers are. We sometimes honestly differ. We got 
an informal clearance on these rules in advance of publication from 
several informed Justice Department attorneys, but we had this 
subsequent disagreement and the Solicitor General has the final veto 
power and he exercised it. 

Mrs. GRANAHAN. Was there a printed opinion from the Solicitor 
General on this? 

Mr. Knout. No; it was an informal discussion with the Department 
of Justice as to whether an appeal would be taken in the case. Of 
course we had to take the matter up with the Solicitor General. 
There was no formal opinion of any kind. I do not think we even had 
any correspondence. It was decided in conferences. 

I might say this, Mr. Harrison brought the point up about the rules 
of practice we adopted prior to the time that the Borg-Johnson case 
was handed down. We cleared these rules and had numerous con- 
ferences with Mr. Henley, who was Director of Administrative Pro- 
cedure over in the Department of Justice, and he passed upon these 
rules and told us they were perfectly in accord with the Administrative 
Procedure Act. 

However, the court said they were not and for us to try to take it 
up on an appeal to the circuit court would be a pretty difficult task, 
and we felt with Judge Kaufman’s decision and the Solicitor General’s 
conclusion that there was no use in trying to push it any further. 

Mr. Poff, being an attorney himself and being aware of this limita- 
tion upon our procedures, subsequently introduced H.R. 7506. We 
were, of course, glad to consult with him on this important matter. 

The gist of Judge Kaufman’s decision as it relates to this problem 
is simply this: The Administrative Procedure Act requires a determina- 
tion by the “agency” or by an Administrative Procedure Act-qualified 
hearing examiner. The judicial officer of the Post Office Department 
is not the latter and for purposes of this legal point is not the former. 
Hence, being neither, if he presides at the reception of evidence, the 
procedure violates the Administrative Procedure Act. 

We felt that our rules were clear enough on that point, and they 
were as clear as rules could go. Before promulgating our rules, we 
cleared them informally with several informed Justice Department 
attorneys. Nevertheless, without a statute, we could not prevail. 
Accordingly, we come to you to endorse H.R. 7506, which would make 
the Judicial Office a statutory position. 

H.R. 7506 would give no tenure to the occupant of the position. It 
would cost no money. It would confer no privileges or immunities 
upon any official. It would simply permit the Post Office Department 
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to change its rules back to the prior phraseology, thereby permitting 
the judicial officer to grant a motion by either party in a case to try 
the case initially before him and skip the hearing examiner. If 
authorized to make this change, I can assure vou the General Counsel 
would not often make such a motion, and of course, the respondent 
would be free to do so whenever he chose. 

There are just two reasons why we should like to have this authority. 

First, speed. I mentioned the Borg-Johnson case. That was a 
fraud case. More likely, however, this accelerated procedure would 
be called for in an obscenity case. I need not tell vou, Mrs. Granahan 
and gentlemen, of the importance of speed in some of these obscenity 
cases. 

Second, practicalitv. The Post Office Department has more 
employees than any other civilian Federal agency, but it also has a 
proportionately smaller legal staff. There are only two full-time hear- 
ing examiners—and at the moment there is a third part-time hearing 
examiner. ‘These gentlemen must travel all over the country hearing 
cases. In addition, one of them, together with the judicial officer and 
my special assistant, serve on the Board of Contract Appeals, which 
also requires hearings and some travel. Thus, there are times when it 
is extremely convenient for the General Counsel to move to try a case 
directly before the judicial officer, because the judicial officer can be 
available at the needed time and place and a hearing examiner cannot 
be. You might say, “Why not hire more hearing examiners?” The 
answer is that we don’t need them if we have this greater flexibility on 
the part of the judicial officer. 

And I might add, there is another aspect to the consideration of 
practicality we are discussing. Sometimes an issue of law comes up 
which can only be finally decided by the judicial officer. If there is no 
other issue in the case, there is no need to go through the hearing exam- 
iner first to get to the judicial officer. The only way we can do that 
now is by stipulation, and in so doing we still incur the ultimate risk 
that the respondent might change his mind after the hearing, repudiate 
his stipulation, and challenge the proceeding in the courts—perhaps 
successfully. 

Madam Chairman and gentlemen, this is the sum and substance of 
our advocacy with respect to H.R. 7506. We hope you will approve 
it, and of course, we are here to answer your questions. 

Before I conclude I would like to say this-—-the judicial officer’s 
position is now in force and it has been since April of 1958. At the 
present time we have Mr. Raymond J. Kelly in that position. He is 
a former Federal judge of the Territory of Alaska. 

As you know, recently by act of Congress, the territorial judges 
in Alaska were abolished. Judge Kelly is a man of great experience. 
He is about 60 vears of age, with a great deal of experience in the law 
and in writing opinions. We are very happy to have him in this 
important position because of his eminent qualifications. 

Mrs. GraNaHAN. Is he the present judicial officer? 

Mr. Knotu. He is the present judicial officer. 

Mrs. Granawan. Would he be appointed if the bill passes? 

Mr. Knouu. I might explain it this way. That under the reorgani- 
zation plan the Postmaster General would have the authority, and 
has the authority, to appoint the judicial officer. When he appointed 
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him he spelled out the various duties and so forth that he is to per- 
form. Now, acting in that capacity at the present time, and having 
that authority, there would be some questions as to whether we 
would just have to rewrite the papers if this bill is passed to have him 
reappointed, but at the present time I think it would just continue on, 
but it would be a matter of the act establishing the fact that this 
officer is now the statutory judicial officer. That would be a matter 
that we would have to determine, whether we would have to go 
through the process of filing papers to reappoint him. But I think, 
offhand, that it would just continue the way it is when he was 
appointed. He was appointed about 4 weeks ago. 

Mr. Harrison. The judicial officer would still be Judge Kelly, at 
anv rate. 

Mrs. GRANAHAN. Is it a classified position? 

Mr. Kno... It is classified; ves. It is not a competitive position. 
He does not take any examination. 

Mrs. GRANAHAN. What grade would that be? 

Mr. Kno... [ think it is grade 16, schedule A. 

Mrs. Grananwan. Thank you very much, Mr. Knoll. 

Do you gentlemen have any further comments? 

If not, thank you very much. 

Mr. Thank you. 

Mrs. GraNAHAN. The subcommittee will now stand adjourned. 

(Thereupon, at 11:10 a.m., Friday, April 1, 1960, the subcommittee 
adjourned. ) 
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APPENDIX 


Unitrep States District Court 
SouTHERN District oF New Yor«K 


Borg-Johnson Electronics, Inc., Plantiff, v. Robert K. Christenberry, Postmaster, 
New York, N.Y., Defendant 


Civ. 138-357 
APPEARANCES 


Bass & Friend, Attorneys for Plaintiff, 342 Madison Avenue, New York 17, 
N.Y., Milton A. Bass, of Counsel. 

Arthur H. Christy, United States Attorney for the Southern District of New 
York, Attorney for Defendant, United States Courthouse, Foley Square, New 
York 7, N.Y.; Robert J. Ward, Assistant United States Attorney, of Counsel. 

Irvinc R. Kaurman, D.J. These are cross motions for summary judgment, 
pursuant to Rule 56 of the Federal Rules ot Civil Procedure, in an action seeking 
to enjoin enforcement of a fraud order issued by the Postmaster General. The 
order directed that mail addressed to the plaintiff corporation be returned to the 
senders marked ‘“‘Fraudulent’’; and that postal money orders payable to its order 
be returned to the remitters. Both parties agree that there are no triable issues 
of fact and that either one or the other is entitled to summary judgment as a 
matter of law. 

The fraud order was issued after an administrative hearing before a representa- 
tive of the Post Office Department known as the Judicial Officer, at which plaintiff 
was represented by counsel.! At the conclusion of the hearing, the Judicial 
Officer found that plaintiff was engaged in conducting a fraudulent scheme for 
obtaining money through the mails in violation of Sections 259 and 732 of Title 
39, United States Code.2 Plaintiff thereupon instituted the instant action to 
enjoin enforcement of the fraud order upon the grounds that: 

“$259. Mail of persons conducting lotteries or fraudulent schemes returned; 
evidence of agency. The Postmaster General may, upon evidence satisfactory to 
him that any person or company is engaged in conducting any lottery, gift enter- 
prise, or scheme for the distribution of money, or of any real or personal property 
by lot, chance, or drawing of any kind, or that any person or company is conduct- 
ing any other scheme or device for obtaining money or property of any kind 
through the mails by means of false or fraudulent pretenses, representations, or 
promises, instruct postmasters at any post Office at which registered letters or 
any Other letters or mail matter arrive directed to any such person or company, or 
to the agent or representative of any such person or company, Whether sush agent 
or representative is acting as an individual or as a firm, bank, corporation, or 
association of any kind, to return all such mail matter to the postmaster at the 
office at which it was originally mailed, with the word ‘Fraudulent’ plainly writ- 
ten or stamped upon the outside thereof; and all such mail matter so returned to 
such postmasters shall be by them returned to the writers thereof, under such 
regulations as the Postmaster General may prescribe. * * 

“$732. Payment of orders issued in favor of lotteries. The Postmasier General 
may, upon evidence satisfactory to him that any person or company is engaged 
in conducting any lottery, gift enterprise, or scheme for the distribution of money, 
or of any real or personal property by lot, chance, or drawing of any kind, or that 
uny person or company is conducting any other scheme for obtaining money or 
property of any kind through the mails by means of false or fraudulent pretenses, 
representations, or promises, forbid the payment by any postmaster to said per- 
son or company of any postal money orders drawn to his or its order, or in his or 


The Post Office Department has only one Judicial Officer. 
Those sections in pertinent part provide: 
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its favor, or to the agent of any such person or company, whether such agent is 
acting as an individual or asa firm, bank, corporation, or association of any kind, 
and may provide by regulation for the return to the reinitters of the sums named 
in such money orders. * * *” 

(1) Defendant has failed to prove, by substantial evidence, fraud in fact on the 
part of the plaintiff; 

(2) Material error was committed in the admission into evidence of testimony 
of lay witnesses relative to the efficacy of the product and the interpretation of 
advertising and in the admission into evidence of a television advertising film; 

(8) The ageney’s Rules of Practice, Procedure and Organization, under which 
the instant proceedings were had, are void in that they violate the provisions of 
the Administrative Procedure Act. 5 U.S.C. 1001 et seq. 

While I am of the opinion that plaintiff’s motion must be granted because the 
hearing before the Judicial Officer was not conducted in conformity with the pro- 
visions of the Administrative Procedure Act, nevertheless in view of the novelty 
of this question, and the possibility that an appellate court may not agree with 
my interpretation of the law, I will discuss as well the other grounds raised by 
plaintiff. 
1. Proof of fraud by substantial evidence 


Plaintiff, RBorg-Johnson Electronics, Inc., sells at a price of $4.95 a portable radio 
about the size of a king-size package of cigarettes which it calls the “Lifetime 
Pocket Radio.’ Plaintiff advertises and solicits mail orders for this radio in 
newspapers and magazines and on television. The complaint by which proceed- 
ings before the Post Office Department were initiated alleges that plaintiff, through 
its advertising, represents to the public in substance and effect: 

“a. That respondent’s so-called ‘LireTiME PockET-PoRTABLE’ device is ‘A 
PortTaBLE Rapio’ that will enable any person to ‘* * * tune in your favorite 
radio programs any time, anywhere * * * by simply reaching into your pocket 
and and (sic) flipping a switch’; i.e., that said device is capable, per se, of receiving 
radio transmissions at any point where electric or battery-operated radio reception 
is possible, without the use of a ground or antenna; 

“b. That respondent’s said device contains a ‘* * * built-in lifetime power- 
plant’, ‘* * * a new type of self-powered rectifier’ that ‘actually generates its 
own power by driwing electric waves or THE ATR just like a magnet, 
and converts those waves into power-producing electricity!” 

“e. That the principle of respondent’s said device is ‘* * * the same miracle 
invention now being used on all (‘Army and Navy’) radar and sonar equipment’; 

“d. That respondent’s device is capable of giving ‘Perfect Reception * * * 
No Interference’, and ‘* * * gives you perfect interference-free reception even in 
fringe areas * * * even on boats * * * why even during rain and lightning 
storms when other radios “‘stutter’’? with static’; 

“e. That respondent’s device has ‘Super-Distance Range’, and regardless 
where used, the same ‘* * * pulls in programs as sharp and clear as if you were 
sitting right in the braodeasting studio * * * pulls in radio signals so strongly 
that it doesn’t even have to warm up!’ * * * even pulls in broadcasts from miles 
and miles away as clear and sharp as if they were coming from next door’ and is 
‘so powerful it picks up broadeasts from as far as 10 cities away’; 

“f. That respondent’s device contains an ‘amazing electronic discovery’ that 
constitutes ‘an entire radio powerplant * * * that generates more power than 
1,000 batteries’; 

“o. That respondent’s device is designed to be and is capable of being used in 
the same fashion and manner as battery and electrically-operated radios ‘on 
trains * * * on planes * * * on boats’; i.e., that said device will give ‘Perfect 

teception’ to any passenger on airplanes, trains and boats, without the use of 
grounds or antennae; 

“h. That to any purchaser, respondent sends as an ‘Extra Bonus Feature’ a 
‘Direct-circuit personal earphone speaker that enables you to listen to your 
favorite program in complete privacy * * * why even in bed, without disturbing 
others’; 1.e., that respondent’s device may be used for audible radio reception with 
or without the ‘earphone attachment’: 

That respondent’s so-called ‘Liretime PocKketr is not ‘* * * a toy 
or some flimsy gadget * * * but a true precision engineered portable radio’ that 
will ‘outlast any radio ever sold in this country before!’ ; 

“j. That respondent’s device is ‘one of the most incredible inventions of our 
century’, is offered to the public ‘For the first time ever’, is ‘a completely new kind 
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of radio, and is the first radio of its kind in history!’; i.e., that respondent’s so- 
called ‘LiretiMe PockEtT-PoRTABLE’ is a ‘new invention’ which has not heretofore 
been available to the general public; 

“k, That any purchase of respondent’s device will receive a device containing 
an on-off switch and a tuning-dial similar to that pictured in respondent’s 
advertisement; 

That respondent extends a 10-day, ‘Free Orrer’ to any prospective 
purchaser of said device: 

“m. That respondent's so-called ‘LiretimMe device con- 
tains a ‘built-in super distance antenna’; i.e., that neither a ground nor an antenna 
attachment is necessary for any person to receive perfect, interference-free 
reception through the use of respondent’s said device.”’ 

iividence was introduced at the hearing by the General Counsel of the Post 
Office Department to the effect that plaintiff’s radio was in actuality a crystal set 
very similar in operation to the earliest form of radio used by the general public, 
and that it contained no source of power and no capacity to generate power such 
as in the usual radio set. 

It appears that two wires run from the radio, one leading to an earphone device, 
the other to a small alligator clamp. Experiments conducted by defendant's 
expert witnesses revealed that the earphone was not an optional accessory but had 
to be used in order to receive any audible sounds over the device. Further, except 
within several hundred feet of a radio station it was necessary to clip the alligator 
clamp to some metal object in order for the radio to operate. Even then the 
reception was often extremely weak and only one or two stations could be received. 
The experts also testified that the radio could not be operated on a train or plane 
or in an automobile. 

These facts stand out in sharp contrast to the overall impression created by 
plaintiff’s advertising that it was selling an amazing new invention capable of 
being plaved wherever the owner might be and giving strong, clear reception. 
Clearly, the advertisements, when read in their entirely, were misleading and 
untrue. It is no defense that specific isolated portions of the advertisements 
have been true. 

“Tt is not each separate word or a clause here and there of an advertisement 
which determines its force, but the totality of its contents and the impression 
of the entire advertisement upon the general populace. * * * The ultimate 
impression upon the reader results not only from. the total of what is stated 
but also from what is reasonably implied.”? Wibra Brush Corp. v. Schaffer, 
152 F. Supp. 461, 465 (S.D. N.Y. 1957) complaint dismissed as abated, 256 
F. 2d 681 (C.A. 2, 1958). 

“(E]ven if an advertisement is so worded as not to make an express mis- 
representation, nevertheless, if it is artfully designed to mislead those respond - 
ing to it, the mail fraud statutes are applicable.” Farley v. Simmons, 99 F. 
2d 343, 346 (C.A.D.C. 1938) cert. denied 305 U.S. 657 (1938). 

An intent to deceive was properly inferred from the artful wording of the 
advertisements. For example, Postal Inspector Gerard Mauilloux testified that 
he visited plaintiff's offices and while there spoke to the officers of the corporation 
concerning the following statement in the advertising: 

“ves, a fine precision made radio that you can slip into your pocket and 
take to work * * * on train * * * on planes * * * on boats * * * in 
stores * * * to ball parks * * * on fishing and camping trips * * * ves, a 
lifetime pocket portable that you will carry with vou and will enjoy day in 
and day out all your waking hours.”’ 

Mr. Mailloux testified that one of the officers of the corporation stated to him 
that if he read the statement closely he would see that it only said the device 
could be “carried” as opposed to being ‘‘played”’ in these places. From this and 
other testimony it was proper for the Judicial Officer to infer that piaintiff knew 
it wus creating a false impression und deliberately did so. 

Plaintiff did not deny that it made the above quoted representations, but con- 
tended that they were essentislly true and, at the most, constituted werelv per- 
missibte puffing. It is plaintiff’s position that the radio is not an entirely worth- 
less item,’ and that the advertisements did no more than exaggerate its advan- 
tages. Plaintiff argues, further, that its money back guarantee negytes a finding 
of fraudulent intent. However, it is noted that the Judicial Officer found, not 
that plaintiff's radio was entirely worthless, but that it fell far short of what it 
was claimed to be. When it appears that an advertiser deliberately induces its 
patrons to purchase its produet in the belief that its value far exceeds its true 


§ In support of this contention plaintiff submitted a report rendered to it by the York Research Founda- 
tion, expressing the opinion that the device performed somewhat better than the average crystal radio, 
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worth it is sufficient to support a finding that a fraudulent scheme was being 
conducted. Leach v. Carlile, 258 U.S. 138 (1922). This is so, even where there 
is a promise to refund the purchase price should the article sold prove unsatis- 
factory. Farley v. Heininger, 105 F. 2d 79, 84 (C.A. D.C.), cert. denied 308 U.S. 
587 (1939). 

Further, the role of the court in reviewing the findings upon which fraud orders 
are based, must be placed in its proper perspective. The courts are ‘‘not to 
resolve contradictory inferences, but only to determine if there was evidence to 
support the Postmaster General’s findings of fraud.’’ Donaldson v. Read Maga- 
zine, 333 U.S. 178, 186 (1948). The courts are not free to reverse those findings 
unless they are so palpably wrong as to amount to an abuse of discretion. Leach 
v. Carlile, supra; New v. Triband Sales Corp., 19 F. 2d 671 (C.A. D.C. 1927), 
cert. denied 275 U.S. 550 (1927). I cannot find, on the record in the instant 
vase, that the Judicial officer’s findings were ‘‘palpably wrong’’. Indeed, I find 
that they were amply supported by the record. 


2. Evidentiary rulings 


At the hearing, two lay witnesses, Ralph Egan and Steven Dukson, testified 
over objection, that they had each purchased one of plaintiff’s radios and found 
that it failed to live up to the representations made in plaintiff’s advertisements. 
Plaintiff urges that it was error to receive testimony of lay witnesses on the 
technical questions involved in this case. In reply it must be stated that it is 
certainly relevant on the issue of fraud that purchasers were deceived into believing 
that they would receive more than they actually received. Cf. Linden v. United 
States, 254 F. 2d 560, 566-67 (C.A. 4, 1958). The evidence was properly received. 

Plaintiff urges, further, that the reception in evidence of a television advertising 
film, not mentioned in the complaint, resulted in surprise and constituted material 
error. The film consisted of an advertisement of the Borg-Johnson radio. Plain- 
tiff does not deny that the television advertisement was substantially similar in 
content to the newspaper advertisement appended to the complaint. I find that 
its reception did not constitute error. 


3. The Administrative Procedure Act 


Plaintiff asserts three grounds for finding that the Rules of Practice, Procedure 
and Organization of the Post Office Department under which the instant pro- 
ceedings were conducted violate the provisions of the Administrative Procedure 
Act: 

(a) In placing the Hearing Examiners under the Judicial Officer, the Rules 
violate Section 11 of the Act, 5 U.S.C. 1010, which requires that the Hearing 
¢xaminers have independent status and that they can in no way be controlled 
by the Agency or Department.‘ I find no merit in this argument. Even if this 
rule were improper, plaintiff was in no way prejudiced thereby, since the instant 
proceedings were not conducted by a Hearing Examiner but by the Judicial 
Officer. Further, the roles of prosecutor and judge were not intermingled in the 
Judicial Officer, as was the case in Columbia Research Corp. v. Shaffer, 256 F. 2d 
677 (C.A. 2,1958) cited by plaintiff. 

(b) The Rules violate Section 4(c) of the Act,5 5 U.S.C. 1003(c) in that they 
were not published in the Federal Register at least thirty days prior to the date 
on which they were to become effective. Assuming that Section 4(c) applies to 
the instant case, plaintiff has no cause to complain since the Rules were first 
published on April 26, 1958 and the instant proceedings were not instituted until 
June 9, 1958, forty-four days thereafter. 


4§$1010. Appointment of examiners; assignment, removal and compensation; jurisdiction of Civil Service 
Commission. Subject to the civil-service and other laws to the extent not inconsistent with this chapter, 
there shall be appointed by and for each agency as many qualified and competent examiners as may be 
necessary for proceedings pursuant to sections 1006 and 1007 of this title, who shall be assigned to cases in 
rotation so far as practicable and shall perform no duties inconsistent with their duties and responsibilities 
as examiners. Examiners shall be removable by the agency in which they are employed only for good 
cause established and determined by the Civil Service Commission (hereinafter called the Commission) 
after opportunity for hearing and upon the record thereof. Examiners shall receive compensation prescribed 
by the Commission independently of agency recommendations or ratings and in accordance with sections 
661-663, 664-669, 670-672, 673, and 674 of this title, except that the provisions of paragraphs (2) and (3) of 
eer (b) ef section 667 of this title and the provisions of section 669 of this title, shall net be applic- 

5 Time of publication or service of rules (c) The required publication or service of any substantive rule 
(other than one granting or recognizing exemption or relieving restriction or interpretative rules and state- 
ments of policy; shall be made not less than thirty days prior to the effective date thereof except as otherwise 
provided by the agency upon good cause found and published with the rule. 
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(ec) The Rules of Practice vfolate Section 7(a) of the Act, 5 U.S.C. 1006(a) in 
that they authorize the Judicial Officer,® who is not one of the three classes of per- 
sons authorized under Section 7(a), to conduct hearings. Indeed, the Judicial 
Officer conducted the hearing in the instant case. 

Section 7(a) provides that: 

‘There shall preside at the taking of evidence (1) the ageney, (2) one or 
more members of the body which comprises the agency, or (3) one or more 
examiners appointed as provided in this chapter; but nothing in this chapter 
shall be deemed to supersede the conduct of specified classes of proceedings 
in whole or part by or before boards or other officers specially provided for 
by or designated pursuant to statute.” 7 

Defendant does not contend that the Judicial Officer falls within one of the three 
categories enumerated in Section 7(a), but argues that he is an officer specially 
srovided for by or designated pursuant to statute (Section 1(b) of Reorganization 
Plan No. 3 of 1949), and thus falls within the savings provision in the section, 
Plaintiff concedes that the Postmaster General himself is authorized to preside 
at administrative hearings of the type conducted in the instant case. It is 
defendant’s position, however, that this authority may be delegated by him to 
any of his subordinates pursuant to Section 1(b) of Reorganization Plan No. 3 
of 1949, 5 U.S.C. 1332-15. That section provides: 

“The Postmaster General is hereby authorized to delegate to any officer, 
employee, or agency of the Post Office Department designated by him such 
of his functions as he deems appropriate.” 

Defendant contends that this power to delegate functions is in no way limited 
by the Administrative Procedure Act and urges that confirmation for this is to 
be found in the savings clause of Section 7(a). However, Section 12 of the Act, 
5 U.S.C. 1011 provides in part that 

“No subsequent legislation shall be held to supersede or modify the pro- 
visions of this chapter except to the extent that such legislation shall do so 
expressly.”’ 
The provisions for the appointment of impartial, independent hearing examiners 
are the very heart and soul of the Administrative Procedure Act and variations 
therefrom should not be countenanced e xeept where a statute expressly provides 
for a hearing examiner appointed in another manner. See, Wong Yang Sung v. 
McGrath, 339 U.S. 38, 51-53 (1950) ; Schwartz, The Administrative Procedure 
Act in Operation, 29 N.Y.U.L. Rev 117 3, 1224 (1954). 
“Kxemptions from the terms of the Administrative Procedure Act are not 
lightly to be presumed in view of the statement in § 12 of the Act that modi- 
fications must be express.’’ Marcello v. Bonds, 349 U.S. 302, 310 (1955). 
I cannot find in the very general language of the 1949 Reorganization Plan such 
express statutory authority as would permit the appointment of a hearing, officer 
(here the Judicial Officer) in a manner not authorized by the Administrative 
Procedure Act.8 

The Administrative Procedure Act was enacted in recognition of the fact that 
agency heads, unable personally to conduct hearings, would be forced to delegate 
that duty. One of the primary purposes of the Act was to establish qualified, 
impartial hearing examiners who would not be mere “rubber stamps’’ for the 
agency’s prosecuting arm. Ramspeck v. Federal Trial Examiners Conference, 
345 U.S. 128 (1953). Thus, it was provided in the Act that hearing examiners 
would be under the Civil Service Commission,® and further, that “so far as 
practicable”’ cases would be assigned to them on the basis of mechanical rotation. 


6 Section 201.17 of the Rules provides: 

Judicial Officer. The Judicial Officer is the officer duly authorized to render a final departmental de- 
cision for the Postmaster General. The Judicial Officer, acting for the Postmaster General, may also 
preside at the reception of evidence and make the final departmental decision. Either party at the time 
of the filing of the complaint or answer or not less than 10 days prior to the date scheduled for the hearing 
may petition the Judicial Officer requesting that he preside at the reception of evidence and make the final 
departmental decision based upon his hearings of the evidence. The reasons for such a request shall be 
stated in the petition. This matter shall be within the discretion of the Judicial Officer, and, if he grants the 
request of the petitioner, the parties shall be notified of the fact. In all other cases, a hearing examiner shall 
preside at the reception ofevidence. In any case before final agency decision has been rendered the Judicial 
Officer may order the hearing reopened for the purpose of taking additional evidence by the examiner who 
presided or the Judicial Officer 

7 The appointment of examiners is governed by Section 11 of the Act, 5 U.S.C. 1010, which provides that 
shall be under the jurisdiction of the Civil Service Commission, 

* See the Message of the President, dated June 20, 1949, which accompanied the Reorganization Plan 
when it was submitted to Congress. This message emphasizes the very general nature of the plan, and 
impels the inference that delegation of authority to preside at formal proceedings was not specifically 
contemplated. 

® “Congress intended to make hearing examiners ‘a special class of semi-independent subordinate hearing 
officers’ by vesting control of their compensation, promotion and tenure in the Civil Service Commission 
to a much greater extent than in the case of other federal employees.’’ Ramspect v. Federal Trial Examiners 
Conference, supra, at p. 132. 
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Under the Rules of Practice of the Post Office Department, as presently formu- 
lated, whenever either party so requests, the Judicial Officer may at his discretion 
substitute himself for the hearing examiner. Thus this one officer, under the 
direct supervision of the agency, rather than the Civil Service Commission, would 
be in a position to hear the cases which he and the agency decided he should hear.!® 
This is a far ery from themechanical rotation prescribed by Section 11 of the 
Act, 5 U.S.C. 1010, and greatly exceeds the variation therefrom found permissible 
in Ramspeck v. Federal Trial Examiners Conference, supra, pp. 139-40. Indeed, 
the corps of independent hearing examiners provided for in the Act would be 
permitted to hear only such cases as the agency wanted them to hear. Other 
cases, possibly those more important to the agency, would be referred to a hear- 
ing officer whose impartiality may not be as assured as that of a hearing examiner 
serving pursuant to the terms of the Act. Thus, it is conceivable that the Rules 
of the Post Office Department dealing with the instant subject matter, if per- 
mitted to stand, could provide the vehicle by which that Department might avoid 
entirely the hearing examiner provisions of the Administrative Procedure Act. 
The Administrative Procedure Act is to be viewed without antagonism by the 
courts and such a virtual nullification of one of its most important provisions is 
not to be countenanced in the absence of express congressional mandate. Cf, 
Shaughnessy v. Pedreiro, 349 U.S. 48 (1955). 

Nor do I find that the Administrative Procedure Aci and the 1949 Reorganiza- 

tion Plan may be harmonized only by permitting the present Rules to stand. The 

teorganization Plan authorized the Postmaster General to delegate any of his 
functions. The Administrative Procedure Act does not forbid the delegation of 
power to preside at formal proceedings, but specifies that, if this function is to be 
delegated, it must be to one appointed in «a designated manner.!! 

For all of the foregoing reasons, I find that the fraud order issued by the Judicial 
Officer is invalid for failure to comply with the provisions of the Administrative 
Procedure Act, and is therefore void. I am constrained to reach this result 
despite my personal view that plaintiff's acts clearly warrant the imposition of a 
fraud order. I am not free to disregard congressional policy concerning the 
manner in which administrative hearings are to be conducted merely because the 
administrative record discloses a meritorious case. !t is my duty to look beyond 
the merits of the individual case toward the effeetuation of a broad policy of in- 
suring fair and impartial hearings to all litigants. Any other approach would 
result in chaos and uncertainty. I find, therefore, that plaintiff is entitled, as a 
matter of law, to judgment enjoining the enforcement of the fraud order, without 
prejudice to a renewal of proceedings by defendant under Rules of Practice and 
Procedure in conformity with the provisions of the Administrative Procedure Act. 
Plaintiff’s motion for summary judgment is accordingly granted. 

Defendant’s motion for summary judgment is denied. 
Settle order. 
Dated: New York, N.Y., January 19, 1959. 
Irving R. Kavurman, U.S. D. J. 


10 In the instant case, the General Counsel of the Post Office Department petitioned the Judicial Officer, 
requesting that he preside at the hearing. This petition was granted by an order of the Judicial Officer 
dated June 10, 1958. Thus the selection of the officer to preside at the hearing was made upon petition of 
one agency employee to another agency employee, without the consent of the other party to the litigation. 
Indeed, Borg-Johnson later moved that the Judicial Officer vacate the order of June 10, but this motion 
was denied. 

1! As stated in the Report of the House Judiciary Committee on a bill which became the Administrative 
Procedure Act, the saving clause of Section 7(a) ‘‘is not a loophole for the avoidance of the examiner system; 
it is intended to preserve only special types of statutory hearing officers who contribute some special quali- 
fications * * * and at the same time assure the parties fair and impartial procedure.”” Administrative 
Procedure Act : Legislative History 268. 
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